Order No. 2024-018

IN THE MATTER OF: § BEFORE THE BANKING

BELLWOOD MEMORIAL PARK g COMMISSIONER OF TEXAS

TEMPLE, TEXAS g AUSTIN, TRAVIS COUNTY, TEXAS
FINAL ORDER

On February 12, 2024, Administrative Law Judge (“ALJ”) Susan Rodriguez with the
State Office of Administrative Hearings (“SOAH”) convened a hearing on the merits of this case
under SOAH Docket No. 451-24-10062. On April 10, 2024, ALJ Rodriguez issued a Proposal
for Decision (“PFD”), including Findings of Fact and Conclusions of Law which confirmed the
validity of the findings that support the immediate effect of Emergency Order 2024-002. On
April 15, 2024, the Department filed an exception to the PFD identifying a typographical error.
On May 7, 2024, ALJ Rodriguez issued a letter (“Exceptions Letter”) agreeing to the change
suggested by the Department. Copies of the PFD and the Exceptions Letter are attached as Exhibit
A and incorporated by reference.

The Banking Commissioner of Texas, after review and consideration of the PFD and the
Exceptions Letter, hereby accepts and adopts the PFD and the changes in the Exceptions Letter.

In accordance with the Findings of Fact and Conclusions of Law in the PFD, the
Commissioner finds that Emergency Order No. 2024-002 is affirmed and remains in effect.
Emergency Order No. 2024-002 is attached as Exhibit B and incorporated by reference.

IT IS THEREFORE ORDERED that Emergency Order No. 2024-002 is affirmed.

This Order does not restrict the Department with respect to any enforcement action or
other recourse regarding any past, current, or future violations by Respondent that comes to the
attention of the Department to the extent those violations have not been identified by the
Department as of the effective date of this Order.

SIGNED and ENTERED this 10" day of May, 2024.

/sl Charles G. Cooper

Charles G. Cooper
Commissioner

Texas Department of Banking




CERTIFICATE OF SERVICE

This Final Order is served on BELLWOOD MEMORIAL PARK as follows: By first-
class mail and by certified mail, return receipt requested, and email sent on May 10, 2024, to:

Ray Harper, President and Board Chair
Bellwood Memorial Park

8575 Airport Road

Temple, TX 76502
ray.bellwood@gmail.com
CMRR7021 1970 0000 4441 9096

Ray Harper, Registered Agent
Bellwood Memorial Park
8575 Airport Road
Temple, TX 76502
CMRR#:7021 1970 0000 4441 9089
/sl Marcus Adams

Marcus Adams
Deputy General Counsel
Texas Department of Banking


mailto:ray.bellwood@gmail.com

Exhibit A
(Proposal for Decision and Exceptions Letter)



SOAH Docket No. 451-24-10062 Suffix: NDS

BEFORE THE
STATE OFFICE OF ADMINISTRATIVE
HEARINGS

BANKING COMMISSIONER OF TEXAS,
PETITIONER
V.
BELLWOOD MEMORIAL PARK,
RESPONDENT

PROPOSAL FOR DECISION

The Banking Commissioner of Texas (Commissioner or Petitioner)?! seeks to
affirm an Emergency Order to Cease and Desist (emergency order) issued against
Bellwood Memorial Park (Respondent). Based on the evidence presented, the State
Office of Administrative Hearings (SOAH) Administrative Law Judge (ALJ)
recommends that the emergency order be AFFIRMED.

! The Banking Commissioner of Texas is the chief executive officer of the Texas Department of Banking, which
operates under the oversight of the Finance Commission of Texas. Tex. Fin. Code88§ 11.002, 12.101.



l. NOTICE, JURISDICTION, AND PROCEDURAL HISTORY

There are no contested issues of notice or jurisdiction in this proceeding. These
matters are addressed in the findings of fact and conclusions of law without further

discussion here.

On January 11, 2024, the Commissioner issued the emergency order against
Respondent. 2 Respondent timely requested a hearing to show that the emergency order
should be stayed. On February 1, 2024, Petitioner issued a notice of hearing to

Respondent.?

On February 12, 2024, SOAH ALJ Susan Rodriguez convened a hearing on
the merits via Zoom videoconference. Attorney Marcus Adams represented
Petitioner. Ray Harper, the President, Board Chair, and sole owner of Respondent, 4
appeared on behalf of Respondent. The hearing concluded and the record closed the

same day, after the admitted exhibits were efiled.

I APPLICABLE LAW

The Commissioner of the Texas Department of Banking (Department),
operating under the oversight of the Finance Commission of Texas, is responsible

for implementing and enforcing chapter 712 of the Texas Health and Safety Code

%Pet. Ex.K.
3pet. Ex. K.

4 Pet. Ex.Kat 291.
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(Code) related to perpetual care cemeteries.® A perpetual care cemetery (PCC) is a
cemetery for the benefit of which a perpetual care trust fund is established. ¢ PCCs
are required to deposit a portion of the money collected from the sale of each burial
plot or interment right into the trust fund, and distributions from the trust fund are
to be used for general care and maintenance of the PCC.” Code section 712.021(f)

provides that:

The perpetual care financed by the fund is:

(1) the discharge of a duty due from the corporation to
persons interred and to be interred in its [PCC]; and

(2)  for the benefit and protection of the public by preserving
and keeping the [PCC] from becoming a place of disorder,
reproach, and desolation in the community.

In addition to burial plots, consumers may also purchase memorials, such as
burial markers or monuments, from a PCC.8 The PCC must order the burial marker
or monument and pay the manufacturer to initiate the order within twenty-one days
after the purchaser pays for it, approves the design, and authorizes the order.® A

burial marker must be set within fifteen days after it is delivered to the PCC, and a

5 Tex. Fin. Code§ 11.002; Tex. Health & Safety Code88 712.008, .0435.
® Tex. Health & Safety Code§§ 711.001(30); 712.021.
" Tex. Health & Safety Code§§ 712.025, .028.

8 Headstones, tombstones, gravestones, monuments, and markers are all considered "memorials.” Tex. Health & Safety
Code§ 711.001(26). In this Proposal for Decision, the terms "memorial,” "marker,” and "monument” are used
interchangeably.

% 7 Tex. Admin. Code§ 26.4(b).
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monument must be set within twenty-five days, if all amounts due to the PCC for the

plot and marker or monument have been paid.*°

The owner or operator of a PCC is required to maintain certain records
relating to the financial condition and operations of the PCC.! The records must be
maintained at the PCC 's physical location, the corporate office located in Texas, or
another approved location.'? Relevant to this case, a PCC must maintain the

following records:

« The most current financial statement or tax return, one of which
must substantiate the use or expenditure of fund income and include
a balance sheet and income statement.3

« All depository statements covering the perpetual care fund, provided
at least quarterly.#

» Records related to each property sale, including all executed property
purchase agreements, conveyance documents, and all related
documents.®®

» A historical register of all interment rights sold, updated monthly,
showing the purchaser's name, date of purchase, purchase
agreement number, and description of the property sold.'®

» A monthly recapitulation of all conveyances of interment rights since
the last financial examination, including the sale price of each

19 Tex. Health & Safety Code§ 712.00S(b)(I); 7 Tex. Admin. Code§ 26.4(c), (d).
117 Tex. Admin. Code § 26.2.

127 Tex. Admin. Codes§ 26.2(c)(l).

137 Tex. Admin. Code§ 26.2(b)(1)(A).

147 Tex. Admin. Code§ 26.2(b)(I)(F).

157 Tex. Admin. Code§ 26.2(b)(3).

16 7 Tex. Admin. Code§ 26.2(b)(4).
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interment right sold, the total deposits to the trust fund from those
sales, and cumulative monthly totals of properties sold and total
deposits to the trust fund.’

« Alist of all marker transactions since the last examination, including
documentation of when the marker or monument was paid for,
approved, ordered, received, and set.!®

The Commissioner may periodically examine the records related to the trust
fund, including, among other things, records of deposits to and withdrawals from the
fund, income of the fund, and uses and expenditures of distributions from the fund.*®
For the examination, the specified books and records must be made available to the

Department upon reasonable notice.?°

Pursuant to Code section 712.0444(a), the Commissioner may issue an
emergency order that takes effect immediately upon a determination that immediate
and irreparable harm is threatened to the public or a plot owner, marker purchaser,
or other person whose interests are protected under Code chapter 712. The

emergency order must:

(1)  state the grounds on which the order is granted;

(2)  advise the person against whom the order is directed that the
order takes effect immediately;

(3) to the extent applicable, require the person to:

177 Tex. Admin. Code§ 26.2(b)(5)(F)-G).
187 Tex. Admin. Code § 26.4(¢).
19 Tex. Health & Safety Code§ 712.044(a)(l).

20 Tex. Health & Safety Code§ 712.044(b).
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(A) immediately cease and desist from the conduct or
violation that is the basis of the order; or

(B) take the affirmative action stated in the order as
necessary to correct a condition resulting from the
conduct or violation that is the basis of the order or
as otherwise appropriate;

(4)  be delivered by personal delivery or sent by certified mail, return
receipt requested, to the person at the person's last known
address; and

(5  notify the person against whom the order is directed that the
person may request a hearing on the order by filing a written
request for a hearing on the order by filing a written request for a
hearing with the [CJommissioner no later than the [eighteenth]
day after the date the order is delivered or mailed, whichever is
earlier.?

The emergency order takes effect as soon as the person against whom the
order is directed has actual or constructive knowledge of the issuance of the order,
and remains in effect unless stayed by the Commissioner. 2 The person named in the
emergency order may request a hearing to show that the emergency order should be
stayed.?® On receiving a request for a hearing, the Commissioner shall set the hearing
within twenty-one days, unless that deadline is extended at the request of the person
named in the order.?* The hearing is an administrative hearing relating to the validity

of findings that support immediate effect of the order.?> At the hearing, the

21 Tex. Health & Safety Code§ 712.0444(a-1).
22 Tex. Health & Safety Code§ 712.0444(b).
23 Tex. Health & Safety Code§ 712.0444(c).
2% Tex. Health & Safety Code§ 712.0444(c).

2% Tex. Health & Safety Code§ 712.0444(d).
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Commissioner bears the burden of demonstrating, by a preponderance of the
evidence, the validity of the findings supporting the immediate effect of the order.?®
The person named in the order has the burden of proving that the emergency order

should be stayed.?’

. EVIDENCE

Petitioner had exhibits A-K?® admitted into evidence and presented the
testimony of Rebecca Angell-McCreadyand Jay Kim. Mr. Harper testified on behalf

of Respondent but did not offer any documentary evidence.

A. BACKGROUND

Respondent is a corporation operating the Bellwood Memorial Park PCC
(BMP) located in Temple, Texas. The Commissioner issued the emergency order
after finding that Respondent: failed to make sufficient deposits into BMP's trust
account; failed to maintain and produce records related to the sale of burial plots for
the period of January 2023 through September 2023; sold burial markers and
monuments in violation of a Department order; and misappropriated funds paid by
consumers for burial markers and monuments. In the emergency order, the

Commissioner requires Respondent to:

» immediately cease and desist from the sale of any cemetery spaces
or interment rights in the cemetery;

26 Tex. Health & Safety Code§ 712.0444(d); 1 Tex. Admin. Code§ 155.427.
27 Tex. Health & Safety Code§ 712.0444(c).

28 petitioner's Exhibit B was offered and admitted as a confidential document.
7
Proposal for Decision, SOAH Docket No. 451-24-10062

Referring Agency No. 22-273



» cease and desist from the sale of any memorials including burial
markers and monuments, and, within ten days, refund money paid
for any memorials that have not been ordered or provide proof that
the memorial has been ordered;

» cease and desist from all cemetery operations except conducting
burials of persons who own burial plots as of the effective date of the
order;

 continue to maintain the property and grounds of BMP, including
setting memorials that were paid for in full as of the date of the order;

» maintain required documentation related to any burials conducted
and memorials set, and provide such documentation to the
Department;

» immediately deposit all funds due into BMP's trust fund and
provide evidence of such deposits to the Department;

» provide to the Department any records or information necessary to
determine what funds are due to be paid into the fund within two
days;

e provide records detailing any outstanding balances owed to
Respondent within ten days;

« maintain documentation of all revenue collected and expended, and
make those records available to the Department on demand; and

 limit the expenditure of revenue collected to expenses for cemetery
purposes only and maintain adequate accounting of such
expenditures.?

Respondent has previously been subject to enforcement action by the

Department as follows:

» In 2008, the Commissioner issued an order (2008 Order) requiring
Respondent to cease and desist from the sale of markers and

29 pet. Ex.Kat 291-298.
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monuments and pay an administrative penalty of $23,000 after
finding that Respondent repeatedly failed to maintain adequate
documentation regarding marker ordering and setting and failed to
comply with the deadlines for ordering and setting markers that had
been purchased.*°

« In 2011, Respondent and the Commissioner agreed to an order
(2011 Order) requiring Respondent to pay an administrative penalty
of $6,000 for failure to comply with the deadlines for ordering and
setting markers concerning a marker purchased prior to the entry of
the 2008 Order, and for violating rules related to receipt of written
complaints.3!

* In 2012, Respondent and the Commissioner agreed to an order
(2012 Order) requiring Respondent to pay an administrative penalty
of $7,000 for violations of the 2008 and 2011 Orders, including
selling a burial marker and failing to order it timely.%?

* In 2018, the Commissioner issued an order (2018 Order) imposing
an administrative penalty of $35,000 after finding that Respondent
failed to timely deposit sufficient funds into BMP's trust fund over
a period of nearly three years between 2014 and 2017.%

B. TESTIMONY OF REBECCA ANGELL-MCCREADY

Ms. Angell-McCready has worked the Department for more than seventeen
years and performs financial examinations of PCCs. She testified that PCCs are
required to deposit certain funds from the sales of burial plots into a trust account,

which is used to maintain the PCC. Financial examinations, which can occur every

%0 pet. Ex. C. The Department determined that Respondent had taken orders for twenty-three markers and monuments
with a wholesale price of $10,647 but had not ordered them. The orders were from 54 to 682 days late. Pet. Ex. Cat
94.

31Pet. Ex. H.
32 pet. Ex. I.

33 pet. Ex.J.
9
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three to eighteen months, involve reviewing records to assess the PCC' s financial
condition and analyzing trust funds to make sure that proper deposits into the trust are
made. Between financial examinations, PCCs must submit annual reports that include
financial statements and information related to sales made by the PCC. If a PCC fails
to submit a complete annual report, maintains inaccurate records, or fails to maintain
records whatsoever, Ms. Angell-McCready said, the Department would not be able to
determine whether the PCC has deposited the right amount of money into the trust

fund, which can threaten the ongoing maintenance of the PCC.

In December 2023, Ms. Angell-McCready performed a financial examination
of Respondent for the period of June 30, 2022, through September 30, 2023. She
testified that Mr. Harper provided purchase agreement registers showing Respondent's
sales for June 2022 through December 2022, which he prepared during  the
examination.®*  From  those purchase agreement registers, Ms. Angell-
McCready determined that Respondent should have deposited $606 into the trust
account for sales made in November 2022.%° The depository account statements,
however, show that Respondent deposited only $457.50 for that month, resulting in a
shortage of $148.50.%¢ Ms. Angell-McCready also testified that Mr. Harper did not
provide any purchase agreement registers or other information relating to burial plot
sales for January 2023 through September 2023. Without those documents, she could
not determine whether Respondent deposited the appropriate amount of money into

the trust account for sales made during those months and,

34 pet. Ex. A.
35 pet. Ex. A at 9-16.

36 pet. Ex.Bat 39.
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consequently, she could not determine if Respondent's trust account is properly
funded.

Ms. Angell-McCready testified that if a PCC sells burial markers or
monuments, they must be ordered and set within certain time frames. Even though
Respondent has been prohibited from selling burial markers and monuments since
2008, during the financial examination Mr. Harper prepared a list of seven burial
markers he sold between 2021 and 2023, ranging in price from $2,695 to $4,995.%"
Mr. Harper told Ms. Angell-McCready that of the seven markers on the li t, only
one was ordered, which he has received but not set; and he refunded the money for
two markers. The list shows that the remaining four markers, totaling more than
$14,000, have not been ordered.®® Mr. Harper told Ms. Angell-McCready that he
was trying to get the money together to order the remaining four markers, even

though customers already paid for them.

C. TESTIMONY OFJAY KIM

Mr. Kim has worked for the Department for fourteen years. He is a review
examiner and has performed financial examinations of Respondent like the one Ms.

Angell-McCready performed.

Mr. Kim explained that in 2023, consumers filed multiple complaints against

Respondent alleging that they purchased burial markers or monuments and paid for

37 pet. Exs. C, D.

38 Pet. Ex. D.
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them in full, but they were not ordered.®® These complaints, he said, relate to sales
of markers that are not included on Mr. Harper's marker list. Mr. Kim pointed out
that one consumer filed a complaint about a marker purchased on March 16, 2022,
and included proof of the transaction, but that marker sale is not reflected on
Mr. Harper's marker list.*° Other consumers similarly complained that they paid for
markers that were never ordered, or that were ordered and received at BMP but not
set.*r Mr. Kim said it is unlikely that customers who paid for markers that have not
been ordered can get their money back because Mr. Harper has not provided

documentation of Respondent's financial condition.

Mr. Kim testified that Mr. Harper's actions and inactions expose marker
purchasers to harm because the purchasers pay thousands of dollars for markers that
may never be ordered or set, meaning those purchasers cannot memorialize their loved
ones. He further explained that Respondent's lack of records prevents the Department
from protecting consumers because the Department cannot perform a comprehensive
review of marker and monument sales to make sure Respondent is complying with

marker deadlines.

Mr. Kim testified that Respondent has not been deterred by the enforcement
actions taken by the Department in 2008, 2011, 2012, or 2018. He emphasized that

the 2018 Order was the result of Respondent's failure to timely deposit money into

39 pet. Ex. F.
40 pet. Exs. D, E.

“Lpet. Exs. F, G.
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the trust fund over a period of thirty-five months. > According to Mr. Kim, Respondent
has not made a payment toward that order since March 2023, and still owes the
Department $3,600. Despite the findings of the December 2023 financial examination
and the entry of the emergency order, Respondent remains out of compliance with the

2018 Order.

D. TESTIMONY OF RAY HARPER

Mr. Harper did not dispute any of the testimony or evidence presented by
Petitioner and acknowledged that he has made mistakes in the way he has operated
BMP. He testified that he sent Ms. Angell-McCready the 2022 annual statement,
which was complete except for the financial reports. According to Mr. Harper, he
was trying to complete the 2023 annual report but was waiting for the trustee
statement from the bank. He expected to have the 2023 report done within days of

the hearing.

Mr. Harper estimated that he has sold ten burial markers and monuments in
violation of the 2008 Order but never ordered the markers. He said that funds from
the sales of markers he did not order were instead deposited into the cemetery's
operating account, from which he draws a salary, and used for maintenance and

operation of the cemetery.

Mr. Harper testified that he is putting together a business plan which includes

selling an asset and using the proceeds from that sale to address complaints, remedy

42 et Ex.J,
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deficiencies, and improve BMP. He testified that he no longer sells burial markers or
monuments. Instead, he now provides consumers with a list of vendors and
manufacturers so they can purchase markers and monuments elsewhere. He
explained that he has already refunded some money for un-ordered markers and
monuments, and that he is trying to provide refunds to other customers as quickly as

possible.

Mr. Harper stressed that he is trying to come into compliance with the
Department's requirements. He understands why the Commissioner issued the
emergency order but asked to be able to continue to sell burial plots. He testified that
BMP is seventy-five years old, and it would be hard to tell a family that they cannot

purchase a burial plot at BMP where their other loved ones are buried.

V. ANALYSIS

Mr. Harper did not challenge the findings underlying the emergency order and
admitted to many of the violations that gave rise to the Commissioner's action. The
question, then, is whether the Commissioner's findings demonstrate the threat of
Immediate and irreparable harm to the public, plot owners, burial marker purchasers,

or others, requiring immediate effect of the emergency order.

On balance, Petitioner has met its burden by a preponderance of the evidence.
Mr. Harper's marker list, which appears to be incomplete based on his testimony
and consumer complaints filed with the Department, reflects seven marker sales
between 2021 and 2023. Of those sales, only one marker, sold in July 2022, was

ordered. That marker has been delivered to the cemetery but as of December 2023
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had not been set. Two marker sales were refunded but another four markers-for which
customers paid Mr. Harper more than $14,000-have not been ordered. Mr. Harper
testified that he deposited that money into the cemetery's operating account and used
it for other purposes, so he is unable to provide refunds or order the markers. Mr.
Harper's routine mishandling of marker sales and the misappropriation of that money,
during a time when marker sales were already prohibited, shows the threat of

iImmediate and irreparable harm to anyone who purchases a marker from Respondent.

There is also no dispute that Mr. Harper underfunded the trust account for
property sales made in November 2022 or that he failed to produce records for burial plot
sales for nine months in 2023. Without that documentation, the Department cannot
determine if the trust account is funded appropriately, and consequently, whether
Respondent can provide perpetual care for BMP. Indeed, Respondent has repeatedly
failed to maintain adequate records-and in some cases kept no records at all-for marker
sales and other crucial cemetery functions, circumventing the Department's ability to
oversee Respondent's conduct and increasing the threat of harm to the public and plot
owners who rely on Respondent to preserve and maintain BMP. Moreover, the
significant administrative penalties already levied by the Department have proven
ineffective at correcting Respondent's behavior and deterring further misconduct.
Therefore, the ALJ finds that the immediate effect of the emergency order is supported

by a preponderance of the evidence.

Turning to whether Mr. Harper has demonstrated that the emergency order
should be stayed, the ALJ finds that there is no evidence that a stay would be

15
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appropriate. Without contesting the findings in the emergency order, Mr. Harper
asked for the prohibition on burial plot sales to be stayed for the sake of families who
already have loved ones interred at BMP. Although he expressed concern at having
to turn away a family seeking a burial plot where other loved ones are interred, he did
not present evidence that he has had to refuse any such sale since the entry of the
emergency order. Additionally, Respondent has a long history of failing to properly
fund BMP' s trust account when burial plot sales were allowed, as demonstrated by
the 2018 Order. More recently, the Department discovered that the trust account
was again underfunded in November 2022. Although the deficiency for that month
was less than $150, Respondent has provided no records regarding burial plot sales
for most of 2023, making it impossible for the Department to determine if
Respondent made appropriate deposits into the trust account for burial plots sold in
2023. Accordingly, the ALJ finds that Mr. Harper did not prove that this provision

of the emergency order should be stayed.

For these reasons, the ALJ finds that Mr. Harper's action and inactions
threaten immediate and irreparable to the public, plot owners, marker purchasers,
and others whose interests the Department is charged with protecting, and that the

emergency order should be affirmed.

V. FINDINGS OF FACT

1. Bellwood Memorial Park (Respondent) is a corporation operating the
Bellwood Memorial Park perpetual care cemetery (BMP) in Temple, Texas.

2. Ray Harper is the President, Board Chair, and sole owner of Respondent.
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On January 11, 2024, the Commissioner (Commissioner or Petitioner) of the
Texas Department of Banking (Department) issued an Emergency Order to
Cease and Desist (emergency order) against Respondent, ordering Respondent
to:

« immediately cease and desist from the sale of any cemetery spaces or
interment rights in the cemetery;

 cease and desist from the sale of any memorials including burial markers
and monuments, and, within ten days, refund money paid for any
memorials that have not been ordered or provide proof that the memorial
has been ordered;

 cease and desist from all cemetery operations except conducting burials of
persons who own burial plots as of the effective date of the order;

 continue to maintain the property and grounds of BMP, including setting
memorials that were paid for in full as of the date of the order;

» maintain required documentation related to any burials conducted and
memorials set, and provide such documentation to the Department;

« immediately deposit all funds due into BMP's trust fund and provide
evidence of such deposits to the Department;

« provide to the Department any records or information necessary to
determine what funds are due to be paid into the fund within two days;

« provide records detailing any outstanding balances owed to Respondent
within ten days;

« maintain documentation of all revenue collected and expended, and make
those records available to the Department on demand; and

« limit the expenditure of revenue collected to expenses for cemetery
purposes only and maintain adequate accounting of such expenditures.

Mr. Harper timely requested a hearing to show that the emergency order should
be stayed.

17
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On February 1, 2024, Petitioner issued a Notice of Hearing to Respondent that
contained a statement of the time, place, and nature of the hearing; a statement
of the legal authority and jurisdiction under which the hearing was to be held;
a reference to the particular sections of the statutes and rules involved; and a
short, plain statement of the factual matters asserted or an attachment that
incorporated by reference the factual matters asserted in the complaint or
petition filed with the state agency.

Administrative Law Judge (ALJ) Susan Rodriguez of the State Office of
Administrative Hearings (SOAH) convened the hearing on the merits by
videoconference on February 12, 2024. Attorney Marcus Adams represented
the Commissioner. Mr. Harper appeared on behalf of Respondent. The record
closed the same day, after the admitted exhibits were efiled.

Respondent has previously been the subject of the following enforcement
actions by Petitioner:

« In 2008, the Commissioner issued an order (2008 Order) requiring
Respondent to cease and desist from the sale of markers and monuments
and pay an administrative penalty of $23,000 after finding that Respondent
repeatedly failed to maintain adequate documentation regarding marker
ordering and setting, and failed to comply with the deadlines for ordering
and setting markers that had been purchased.

* In 2011, Respondent and the Commissioner agreed to an order (2011
Order) requiring Respondent to pay an administrative penalty of $6,000 for
failure to comply with the deadlines for ordering and setting markers
concerning a marker purchased prior to the entry of the 2008 Order, and
for violating rules related to receipt of written complaints.

* In 2012, Respondent and the Commissioner agreed to an order (2012
Order) requiring Respondent to pay an administrative penalty of $7,000 for
violations of the 2008 and 2011 Orders, including selling a burial marker
and failing to order it timely.

* In 2018, the Commissioner issued an order (2018 Order) imposing an
administrative penalty of $35,000 on Respondent. This action was based
on findings that Respondent failed to timely deposit sufficient funds into
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10.

11.

12.

13.

14.

15.

BMP's trust fund over a period of nearly three years between 2014 and
2017.

In December 2023, Rebecca Angell-McCready, a financial examiner from the
Department, performed a financial examination to assess Respondent's
financial condition and determine if the trust fund has been properly funded.
The examination covered the period from June 30, 2022, through September
30, 2023.

During the financial examination, Mr. Harper prepared and provided purchase
agreement registers for June 2022 through December 2022.

Ms. Angell-McCready reviewed the purchase agreement registers and
determined that Respondent should have deposited $606 into the trust
account for sales made in November 2022.

Ms. Angell-McCready then reviewed the depository account statements for
the trust account and determined that Mr. Harper deposited only $457.50 into
the trust account for November 2022, resulting in a shortage of $148.50.

Mr. Harper failed to keep and make available to Ms. Angell-McCready
purchase agreement registers for the months of January 2023 through
September 2023; therefore, she was unable to ascertain if Respondent made
appropriate deposits into the trust fund for sales that occurred during those
months.

During the financial examination, Mr. Harper prepared a list of seven burial
markers and monuments he sold and received payment for between 2021 and
2023, in violation of the 2008 Order.

Consumer complaints filed with the Department in 2023 and 2024 are related
to sales of markers that are not included on Mr. Harper's marker list.

Mr. Harper's marker list did not include, and Mr. Harper did not provide,
documentation to substantiate when the markers were paid for, approved,
ordered, received, and set.
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16.

17.

18.

19.

20.

VI.

The list shows that only one of the seven paid-in-full markers was ordered. That
marker, purchased in July 2022, has been delivered to the cemetery but has not
yet been set.

Mr. Harper admitted that another four markers-for which customers paid him
more than $14,000-have not been ordered.

The money from the sales of the four markers that were not ordered was
deposited into the cemetery's operating account and was used for other purposes.

Mr. Harper's routine mishandling of marker sales and the misappropriation of that
money, during a time when marker sales were already prohibited, shows the
threat of immediate and irreparable harm to the public or a plot owner, marker
purchaser, or other person whose interests are protected by Texas Health and
Safety Code chapter 712.

No evidence was presented that the emergency order, or any part of it, should be
stayed.

CONCLUSIONS OF LAW

The Department has jurisdiction over this matter. Tex. Health & Safety Code chs.
711,712,

The Commissioner is the chief executive officer of the Texas Department of
Banking (Department), which operates under the oversight of the Finance
Commission of Texas. Tex. Fin. Code§8§11.002, 12.101.

The Commissioner is responsible for implementing and enforcing chapter 712 of
the Texas Health and Safety Code related to perpetual care cemeteries. Tex. Fin.
Code §11.002; Tex. Health & Safety Code §8712.008, .0435.

SOAH has jurisdiction over the hearing in this proceeding, including the
authority to issue a proposal for decision with proposed findings of fact and
conclusions of law. Tex. Gov't Code ch. 2003.
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10.

11.

12.

The Commissioner may issue an emergency order that takes effect immediately
upon a determination that immediate and irreparable harm is threatened to the
public or a plot owner, marker purchaser, or other person whose interests are
protected under Code chapter 712. Tex. Health & Safety Code § 712.0444(a).

On receiving a timely request for a hearing from a person who is the subject of
an emergency order, the Commissioner shall set a time for the hearing not later
than the twenty-first day after receiving the request, unless the person requesting
the hearing asks for the deadline to be extended. Tex. Health & Safety Code§
712.0444(c).

Respondent was given adequate notice of the hearing. Tex. Gov't Code
8§ 2001.051.-052.

The hearing is an administrative hearing relating to the validity of findings that
support immediate effect of the order. Tex. Health & Safety Code
8§ 712.0444(d).

The Commissioner has the burden of proving the validity of the findings that
support the immediate effect of the emergency order, and the person named
in the emergency order has the burden of showing that the emergency order
should be stayed. Tex. Health & Safety Code§ 712.0444(c)-(d); 1 Tex. Admin.
Code § 155.247.

Respondent failed to deposit adequate funds into the trust fund for the Bellwood
Memorial Park perpetual care cemetery for property sales made in November
2022. Tex. Health & Safety Code 8§ 712.028.

Respondent failed to keep adequate records related to each property sale and
the deposits made into the trust fund from those sales. 7 Tex. Admin. Code 8

26.2(b)(3)-(5), (c)().

Respondent failed to keep a list of all marker transactions since any prior
financial examination, including documentation of when markers and
monuments were paid for, approved, ordered, received, and set. 7 Tex. Admin.
Code§ 26.4(f).
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13.

14.

15.

16.

17.

Respondent accepted payments from customers for burial markers and
monuments and either did not order the markers and monuments or failed to
timely order them. 7 Tex. Admin. Code§ 26.4(b).

Respondent failed to set one burial marker that was paid for, ordered, and
received at the cemetery. 7 Tex. Admin. Code§ 26.4(c).

Respondent's conduct threatened immediate and irreparable harm to the
public or a plot owner, marker purchaser, or other person whose interests are
protected by Texas Health and Safety Code chapter 712. Tex. Health & Safety
Code § 712.0444(a).

Respondent failed to demonstrate that the emergency order, or any part of it,
should be stayed. Tex. Health & Safety Code§ 712.0444(c).

The emergency order should be affirmed. Tex. Health & Safety Code
§ 712.0444(d).

SIGNED APRIL 10, 2024

/s/ Susan Rodriguez
Susan Rodriguez
Presiding Administrative Law Judge
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State Office of Administrative Hearings

Kristofer S. Monson
Chief Administrative Law Judge

May 7, 2024
Marcus Adams, Attorney for Petitioner VIA EFILE TEXAS
Banking Commissioner of Texas
Ray Harper, Representative for Respondent VIA MAIL & EFILE TEXAS
Bellwood Memorial Park
8575 Airport Road

Temple, Texas 76502

RE: Docket Number 451-24-10062.NDS; Banking Commissioner of
Texas v. Bellwood Memorial Park

Dear Parties:

| issued a Proposal for Decision (PFD) in this case on April 10, 2024. The
Banking Commissioner of Texas (Commissioner) timely filed exceptions to the PFD.
Bellwood Memorial Park did not file exceptions and did not reply to the exceptions
filed by the Commissioner.

The Commissioner's only exception correctly notes that the final paragraph of
Section IV on page 16 of the PFD includes typographical errors. The paragraph should
read:

For these reasons, the ALJ finds that Mr. Harper's actions and inactions
threaten immediate and irreparable harm to the public, plot owners,
marker purchasers, and others whose interests the Department is charged
with protecting, and that the emergency order should be affirmed.

P.O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15t Street Austin, Texas 78701

Phone: 512-475-4993 | www.soah.texas.gov


http://www.soah.texas.gov/

Exceptions Letter
May 7, 2024
Page 2 of2

| regret the error. The PFD is ready for consideration.

/s/ Susan Rodriguez
Susan Rodriguez
Presiding Administrative Law Judge

CC: Service List
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ORDER NO. 2024-002

IN THE MATTER OF: § BEFORE THE BANKING
§
BELLWOOD MEMORIAL PARK § COMMISSIONER OF TEXAS
§
TEMPLE, TEXAS § AUSTIN, TRAVIS COUNTY, TEXAS

EMERGENCY ORDER TO CEASE AND DESIST

On this day, the matter of Bellwood Memorial Park (“Respondent”) located in Temple,
Texas was submitted to the Banking Commissioner (“Commissioner”) of the State of Texas, for
consideration and action.

L Findings of Fact
A. Background

1. Respondent is a corporation operating a perpetual care cemetery (“PCC”) under certificate
of authority number 175. The certificate of authority was issued March 1, 1989. Bellwood is
located at 8575 Airport Road Temple, Texas 76504.
2. Ray Harper is the President, Board Chair, and sole owner of Respondent.
3. The Texas Department of Banking (“Department”) regulates PCCs under the authority of
Texas Health and Safety Code (“Health Code”) Chapters 711 and 712.
4. The Texas Finance Commission has issued rules governing PCCs, which are located
primarily in 7 Texas Administrative Code (“TAC”) Chapter 26.
5. PCCs are required to maintain certain records relating to the financial condition and
operations of the PCC. 7 TAC § 26.2.
6. On December 19-20, 2023, an examination pursuant to Health Code § 712.044 was
conducted by the Department on the Respondent’s premises. The examination covered a 15-month
period between June 30, 2022 and September 30, 2023 (“exam period”). The Department had

previously scheduled the examination to begin November 29, 2023. This date was confirmed by



Mr. Harper via email on October 25, 2023. On November 28, 2023 however, Mr. Harper sent a
subsequent email to the Department in which he requested to reschedule the examination due to a
family emergency.
B. Perpetual Care Trust Fund Deposits

7. PCCs are required to deposit a certain amount of money collected from each paid-in-full
sale of a plot or interment right into a perpetual care trust fund (“fund”). Health Code § 712.028.
The fund income is to be used to maintain the cemetery. Health Code § 712.025.
8. During the examination, Mr. Harper produced records identifying four paid-in-full plot
sales, along with three plot sales containing outstanding balances, during the exam period.
0. Based on a review of depository account statements, the Department determined that
during the exam period, only two deposits were made into the fund on December 21, 2022 and
January 30, 2023. The latter statement identified two plot sales, one of which matched the four
identified by the Respondent. The December statement did not provide identifying information
however the amount deposited was insufficient to cover the remaining three plot sales identified
by the Respondent.
10. Based on the available records, the Department confirmed that the fund balance is short by
at least $148.50.
11. In addition, Respondent failed to produce records relating to the sale of plots from January
1, 2023 through September 30, 2023, in violation of Health Code § 712.044. As a result, the
Department was unable to determine the extent of Respondent’s non-compliance with the Chapter.

C. Illegal Marker Sales and Failure to Order Markers
12. PCCs are required to order and set burial markers purchased from the PCC within certain

timeframes as determined by 7 TAC § 26.4.
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13. Pursuant to Commissioner’s Order 2008-023 (“2008 Order”), Bellwood is prohibited from
selling markers. Despite the 2008 Order, during the examination, Respondent produced records
concerning the sale of seven markers between April 2021 and January 2023. The Department was
also made aware of an additional marker sale not reported by Respondent.
14. Respondent maintains that the funds from two of the marker sales were fully refunded to
the purchasers, though it failed to provide records to substantiate the claim. To date Respondent
has therefore purportedly failed to order five markers. During the examination, Mr. Harper stated
that Respondent does not have the $15,870 paid by the purchasers with which to order the
outstanding markers.
15. Respondent further failed to produce records relating to the use or expenditure of the funds
received from the marker sales.
16. Since July 2023, the Department has received several complaints relating to the sale of
markers and the failure of Respondent to order and/or set the marker per the requirements of 7
TAC § 26.4.

D. History of Violations and Willful Disregard
17. Respondent has a history of repeat violations and a willful disregard for the requirements
of Health Code, Chapter 712, and the rules of the Finance Commission, which have necessitated
prior enforcement actions.
18. As noted above, pursuant to the 2008 Order, Respondent is prohibited from selling
markers. The order was issued following repeated violations of 7 TAC § 26.4, including receiving
funds from numerous consumers and failing to order the purchased markers.
19. In 2011, Respondent and the Department executed Agreed Order No. 2011-050 (“2011

Order”), imposing an administrative penalty on Respondent for failure to comply with 7 TAC §
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26.4 (concerning a marker purchased prior to the 2008 Order) and 7 TAC § 26.12, regarding
consumer complaints.
20. In 2012, Respondent, Ray Harper, and the Department executed Agreed Order No. 2012-
002 (“2012 Order”), imposing an administrative penalty on Respondent and Ray Harper for
violations of the 2008 Order, 2011 Order, and the repeated failure to comply with 7 TAC § 26.4.
21. In 2018, the Commissioner issued Order No. 2018-018 (“2018 Order”) imposing an
administrative penalty on Respondent following an Administrative Law Judge’s finding that
Respondent had failed to comply with Health Code § 712.029 by failing to make timely deposits
into the fund over the course of a 35-month period from January 1, 2014 to December 31, 2017.
22. On October 18, 2022, the Department issued the June 30, 2022 Report of Examination to
Respondent (“2022 Report”). The 2022 Report cited multiple violations, including failure to timely
submit the Annual Statement of Funds per Health Code § 712.041, failure to timely deposit
perpetual care funds per Health Code § 712.029(c), and failure to adequately maintain an accurate
historical register of all interment rights sold per 7 TAC § 26.2(b)(4).
23. Respondent further failed to provide additional records requested by the Department in
letters dated February 24, 2023 and July 17, 2023. The requested records included:
1.A list of all markers and monuments sold by Bellwood since December 16,
2008, and all related documents to the sale of these markers and
monuments;
11.The Board of Director’s acknowledgment page to the June 30, 2022, PCC
Report of Examination;
i1i.A copy of Respondent’s 2021 tax return (this request was amended in the

July 17" letter to include the 2022 tax return as well);
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iv.Documentation sufficient to substantiate that Respondent maintains the
necessary liquidity to continue daily operations, to include the December
31, 2022 financials, and copies of the most current operating account bank
statements dated not later than December 31, 2022;
v.Monthly updates regarding timely deposits of perpetual care funds for the
months of September and October 2022 (this request was amended in the
July 17" Jetter to extend the monthly updates from September 2022 through
May 2023);
vi.Copies of corrected conveyance documents numbered 2021-002 and 2021-
027,
vi1.2022 year-end Perpetual Care Cemetery Annual Statement of Funds; and
viii.2022 year-end Prepaid Funeral Contract Annual Report (this report was
eventually provided to the Department on December 27, 2023).
I1. Conclusions
1. Pursuant to Health Code § 712.0444, in the exercise of his regulatory power, the
Commissioner may issue an emergency order that takes effect immediately if the Commissioner
finds that immediate and irreparable harm is threatened to the public or a plot owner, marker
purchaser, or other person whose interests are protected by Chapter 712.
2. Respondent has violated statutes and rules governing PCCs as set forth above.
3. The violations and the reasons recited above establish that immediate and irreparable harm
is threatened to the public, plot owners, marker purchasers, or other persons whose interests are
protected by Chapter 712, and there is sufficient cause for the issuance of this emergency cease

and desist order with immediate effect.
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III1. Order
1. In accordance with Health Code § 712.0444, and in the exercise of the regulatory power
of the Texas Banking Commissioner, Respondent is ORDERED to immediately cease and desist
from the sale of any cemetery spaces or interment rights in Bellwood Memorial Park.
2. It is further ORDERED that the Respondent shall cease and desist from the sale of any
memorials as that term is defined in Health Code § 711.001, including markers, monuments, and
benches, and that any agent, employee, or representative of Respondent who received funds for
a memorial and failed to order said memorial shall repay the funds to the person from whom
they were taken, or provide documentation evidencing the ordering of the memorial within 10
days of the effective date of this order.
3. It is further ORDERED that Respondent, its agents, representatives, and employees, are
ordered to cease and desist from all cemetery operations except as set forth in this paragraph.
Respondent may conduct burials of persons who own plots as of the effective date of this order,
and other persons for whom the Commissioner has given written permission. Respondent shall
continue to maintain the property and grounds of the PCC. Respondent may set memorials that
have been fully paid for as of the date of this Order.
4. It is further ORDERED that if Respondent performs any burials or sets any memorials as
allowed under this Order, Respondent shall ensure that all documentation required by the Health
Code and Title 7, Chapter 26 of the Texas Administrative Code is properly completed and
maintained. Respondent shall send copies of all such recorded documentation to the Texas
Department of Banking within 10 days of any such burials or marker setting.
5. It is further ORDERED that any agent, employee, or representative of Respondent with
actual possession or the right to possess any perpetual care funds shall deposit all funds due and

owing to the perpetual care fund immediately, and in any case no later than 10 days after the
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effective date of the Order. If any previously sold contracts become paid-in-full, Respondent
shall deposit the applicable amount due to the perpetual care fund within two days of receiving
the fully funded amount. If the Department otherwise determines that additional perpetual care
funds are due, Respondent shall deposit such funds to the perpetual care fund no later than two
days after being informed of the additional amount by the Department. Respondent will provide
evidence of any such deposits to the Department within two days of making the deposit.
6. It is further ORDERED that any agent, employee, or representative of Respondent who
has possession or the right to possess records or information necessary to determine what sums
are due to the perpetual care fund shall provide those records and that information to the
Department within two days of receiving actual or constructive notice of this Order.
7. It is further ORDERED that Respondent provide records detailing any outstanding
balances owed to Respondent for the purchase of interment rights, memorials, or other services
within 10 days of the effective date of this order.
8. It is further ORDERED that while this order is in effect, Respondent must maintain
adequate accounting of all revenue collected and make the records available to the Department
on demand.
0. It is further ORDERED that while this order is in effect, Respondent must limit the
expenditure of any revenue collected to expenses for cemetery purposes only. Respondent must
maintain adequate accounting of any expenditure of revenue collected and make the records
available to the Department on demand.
IV. Effective Dates

Pursuant to Health Code § 712.0444(b), this Emergency Order to Cease and Desist takes

effect immediately upon Respondent’s actual or constructive knowledge of its issuance. The order

remains in effect unless stayed by the Commissioner.
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V. Right to Hearing
Pursuant to Health Code § 712.0444(c), Respondent may request in writing, not later than
the 18" day after the date the Order is mailed, a hearing to show that the emergency order should
be stayed.
Signed on this 11th day of January, 2024.
/s/ Charles G. Cooper

Charles G. Cooper
Texas Banking Commissioner
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CERTIFICATE OF SERVICE

This Emergency Order to Cease and Desist is served on BELLWOOD MEMORIAL
PARK as follows: By first-class mail and by certified mail, return receipt requested, and email
sent on January 11, 2024, to:

Ray Harper, President and Board Chair
Bellwood Memorial Park

8575 Airport Road

Temple, TX 76502
ray.bellwood@gmail.com

CMRR#: 7021 1970 0000 4441 7689

Ray Harper, Registered Agent
Bellwood Memorial Park

8575 Airport Road

Temple, TX 76502

CMRR#: 7021 1970 0000 4441 7696

/s/ Marcus Adams

Marcus Adams
Deputy General Counsel
Texas Department of Banking
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